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FINAL ORDER

On May 15, 2018, Administra

submitted her Recommended Order t

in this proceeding. A copy of the Re
upon counsel for the Petitioner, and u

filed a Proposed Recommended Orde

Recommended Order, but since no ot

by the ALJ in formulating her Recom

tive Law Judge Hetal Desai (hereafter “ALJ”)

o the State Board of Administration (hereafter “SBA”)
commended Order indicates that copies were served
ipon counsel for the Reépondent. Respondent timely
r. Petitioner did not timely file a Proposed

vjection was made to the late filing, it was considered

imended Order. Petitioner timely filed exceptions on

May 30, 2018. A copy of the Recommended Order is attached hereto as Exhibit A. The

matter is now pending before the Chi

ef of Defined Contribution Programs.

STATEMENT OF THE ISSUE

The State Board of Administr

Statement of the Issue in the Recomn

ation adopts and incorporates in this Final Order the .

nended Order as if fully set forth herein.




PRELIMINARY STATEMENT
The State Board of Administratioh adopts and incorporates in this Final Order the

Preliminary Statement in the Recommended Order as if fully set forth herein.
STANDARDS OF AGENCY REVIEW OF RECOMMENDED ORDERS

The findings of fact of an “ALJ” cannot be rejected or modified by a reviewing

agency in its final order “...unless the agency first determines from a review of the entire

record, and states with particularity in the order, that the findings were not based upon

competent substantial evidence....” See Section 120.57(1)(1), Florida Statutes. Accord,
Dunham v. Highlands Cty. School Brd, 652 So.2d 894 (Fla 27 DCA 1995); Dietz v. Florida
Unemployment Appeals Comm, 634 $0.2d 272 (Fla. 4" DCA 1994); Florida Dept. of
Corrections v. Bradley, 510 S0.2d 1122 (Fla. 1 DCA 1987). A seminal case defining the
“competent substantial evidence” standard is De Groot v. Sheffield, 95 So.2d 912,916 (Fla.
1957), in which the Floﬁda Supreme Court defined it as “such evidence as will establish a
substantial basis of fact from which the fact at issue can be reasonably inferred” or such
evidence as is “sufficiently relevant and material that a reasonable mind would accept it as
adequate to support the conclusion reached.”

An agency reviewing an ALJ’s recommended order may not reweigh evidence,
resolve conflicts therein, or judge the credibility of witnesses, as those are evidentiary
matters within the province of administrative law judges as the triers of the facts. Belleau v.
Dept of Environmental Protection, 695 So.2d 1305, 1307 (Fla. 1 DCA 1997); Maynard v.
Unemployment Appeals Comm., 609/S0.2d 143, 145 (Fla. 4% DCA 1993). Thus, if the

record discloses any competent substantial evidence supporting finding of fact in the ALJ’s

Recommended Order, the Final Order will be bound by such factual finding.

2




A review of whether competen
done by mechanically combing the tra
rather by considering the whole recorc
of Banking & Finance, 346 So0.2d 569

Pursuant to Section 120.57(1)(
general authority to “reject or modify
over which it has substantive jurisdict
which it has substantive jurisdiction.”
“substantive jurisdiction limitation” to
law that are based upon the ALJ’s app
and hearsay, but not from reviewing c
of a statute or rule over which the Leg
authority. See Deep Lagoon Boat Clu
DCA 2001); Barfield v. Dep’t of Heal
rejecting or modifying any conclusion
particularity its reasons for the rejectia
that the substituted conclusion of law 1
or modified. Further, an agency’s inter
entitled to great weight, even if it is no
interpretation, or even the most desiral
Soc’y of Ophthalmology, 538 S0.2d 87
interpretation will be rejected only wh

or amounts to an abuse of discretion. /

it substantial evidence supports a given finding “is not
nscript for words and phrases of testimony..., but

1, including the [ALJ’s] findings.” McDonald v. Dep't

, 578-579 (Fla. 1** DCA 1977).

1), Florida Statutes, a reviewing agency has the

[an administrative law judge’s] conclusions of law

tion and interpretation of administrative rules over

Florida courts have consistently applied the
prohibit an agency from reviewing conclusions of

lication of legal concepts, such as collateral estoppel

onclusions of law containing the ALJ’s interpretation
islature has provided the agency with administrative

b, Ltd. v. Sheridan, 784 So.2d 1140, 1141-42 (Fla. 2d

th, 805 So.2d 1008, 1011 (Fla. 1 DCA 2001). When
of law, the reviewing agency must state with

n or modification and further must make a finding

s as or more reasonable than that which was rejected
pretation of the statutes and rules it administers is

t the sole possible interpretation, the most logical

ble interpretation. See, State Bd. of Optometry v. Fla.
78, 884 (Fla. 1t DCA 1998). An agency’s

ere if is proven such interpretation is clearly erroneous

Level 3 Communications v. C.V. Jacobs, 841 So.2d




447, 450 (Fla. 2002); Okeechobee Hec
1998).

With respect to exceptions, Se
“...an agency need not rule on an exce
pbrtion of the recofnmended order by
legal basis for the exception, or that d¢

record.”

1lth Care v. Collins, 726 S0.2d 775 (Fla. 1* DCA

%,
ction 120.57(1)(K), Florida Statutes, providesthat . ¢
‘ LD
B S i«\; fﬁﬁg
eption that does not clearly identify the disputed '0’%?;2“,'?@;,
L d}
é\
4,

page number or paragraph, that does not identify the

pes not include appropriate and specific citations to the

Petitioner’s Exceptions begin
summary does not clearly identify the
vnumber(s) or paragraph(s) and does n¢
As such, it is not-necessary to rule on
Florida Statutes. However, it does no
summary, since specific exceptions fo

supply context to his exceptions and t

Petitioner’s

Petitioner objects to the statemen

Summary of the Argument

with an approximately two (2) page summary. This
disputed portions of the Recommended Order by page

bt include appropriate and specific citations to the record.
the Summary of Legal Argument. Section 120.57(1)(k),

t appear that Petitioner is acfually asking for a ruling on the
llow. The summary appears to be Petitioﬁer’s effort to

0 the legal argument following the exceptions.

s Exception 1: Finding of Fact 7-

t that all of Department of Correction Employees at the

Reception and Medical Center at L.

ake Butler (“Center’’) knew about the altercation between -

Inmate Mr. Warren Willia

Petitioner argues that Federal /

indication that Petitioner knew who M

ms and DOC Correctiqns Officer Thomas Driver

Agent Vaughn provided testimony that there was no

[r. Williams was. However, paragraph 17 of




Petitioner’s own Proposed Recommended Ordér states that: “Moran found out about an
assault on Driver by an inmate [Warren Williams] either by Driver telling Moran or by just
hearing about it as everyone at the Facility probably heard about it” [emphasis added].
Further, during the DOAH hearing, Petitioner agreed, under oath, that the transcript from his
conspiracy trial sets forth the fact that Petitioner had responded in the affirmative when
asked if he knew about the fight Mr. Driver had with Mr. Williams. [DOAH Hearing
Transcript, p. 55, lines 18-25; p. 56, lines 1-21; R-6, page 1003, lines 1-25, p. 1004, lines 1-
3; page 1036, lines 20-24] At no point either during the conspiracy trial or the DOAH
hearing did Petitioner state that while he knew about the altercatioﬁ, he had no idea as to the
identity of the inmate involved in the altercation with Mr. Driver. The best evidence as to
what Petitioner knew or did not know|would come from Petitioner himself, not what
someone else, such as Federal Agent Vaughn, thought Petitioner knew or did not know.
Further, the SBA cannot reweigh evidence since this evidentiary matter is within the
purview of the ALJ. See, Belleau v. Dept of Environmental Protection, 695 So.2d 1305,
1307 (Fla. 1 DCA 1997); Maynaré’ v| Unemployment Appeals Comm., 609 So.2d 143, 145
(Fla. 4% DCA 1993).
- This is a situation in which Petitioner is mechanically combing the tfanscript for

words and phrases of testimoﬁy to support his position, rather than by “...considering the
whole record, including the [ALJ’s] ﬁndings.” McDonald v. Dep’t of Banking & Finance,
346 So.2d 569, 578-579 (Fla. 1 DCA 1977).

There is substantial competent evidence to show Petitioner did know who Mr.

Williams was. Accordingly, Exception 1 hereby is rejected.




Petitioner’s E

Petitioner objects to the finding tha

xception 2: Finding of Fact 8-

t Petitioner, Mr. Driver and Mr. Newcomb believed

inmate Williams had a contagious 1

medical condition and intentionally bit Mr. Driver to

Petitioner again argues that sw
Petitioner did not know who Mr. Will
Exception 1, based on a consideration
evidence in the record to show that Pe
there is competent substantial record ¢
conspirators did believe Mr. Williams

referred to Mr. Williams as being “dir

condition fo him. [R-13, page 2, lines
January 30, 2015 with Mr. Moore and
aids and HIV.” V[R-l 1, page 14, lines 2

There ié competent, substantia

Accordingly, Petitioner’s Exception 2

~ infect him.
orn testimony of Federal Agent Vaughn was that
iams was. However, as noted in the response to
of the entire record, there is substantial competent -
titioner did know who Mr. Williams was. In addition,
zvidence showing that Petitioner and his purported co-
had a contagious medical condition. Mr. Driver
ty” and stated that Mr. Williams tried to pass on that
13-24]. Petitioner stated during a conversation on
Mr. Newcomb that Mr. Williams was “Hepatitis and
4-25].
| evidence to support this Finding of Fact.

hereby is rejected. -

Petitioner’s Exception 3: Finding of Fact 10-

Petitioner argues that the race of

Petitioner and his alleged co-conspirators was not

Petitioner argues that the race ¢
established in the record and that this
However, the Recommended (

Mr. Moore and Mr. Driver actually is.

| established.

of Joe Moore, Mr. Driver and Petitioner was never
‘fact” was “...based upon innuendo.”
Drder does not conclude what the race of Petitioner,

The Recommended Order simply notes that the race




of such individuals is “not apparent from the record.” That statement is true and Petitioner
even agrees with that finding when Petitioner notes in his exception that the race of the
named individuals was “never established in the record.” Finding of Fact 10 does note that
all three named individﬁals were “members of a local KKK chapter,” but does not make
any specific conclusions from the fact|of their membership. And, in fact, Petitioner testiﬁed
during the DOAH hearing that the particular faction of the KKK to which Petitioner and his
alleged co-conspirators belonged did not believe that the white race is a superior race.
[DOAH Hearing Transcript, page 64, lines 3-14]. Further, Petitioner affirmatively stated
that he would not belong to an organization that was a “racist organization.” [DOAH
Hearing Transcript, page 64, lines 15-20]. There is substantial competent evidence in the
record to support the conclusion that Petitioner, Mr. Moore and Mr. Driver were indeed
members of a local KKK chapter. [DOAH Hearing Transcript,.page 45, lines 1-11; page 64;

R-1, paragraph §].

It further shoﬁld be noted that Endnote #4 of the ALJ’s Recommended Order states
that whether Petitiongr was a member of the KKK or a racist, and whether the KKK is a
white sﬁpremacy group, “... has no bearing on whether he violated section 112.3173(2)(e).”
The ALJ states that Petitioner made the KKK “the focus of his defense,” so that is why the

Recommended Order even mentioned |the KKXK.

There is competent, substantial evidence to support this finding of fact in paragraph’

10. Accordingly, Petitioner’s Exception 3 hereby is rejected.

Petitioner’s Exception 4: Finding of Fact 14-

Petitioner argues thL entire finding is mere speculation.




Petitioner objects to the statements in this finding of fact that state Mr. Driver and

Petitioner both showed Mr. Moore a p'ctﬁre of an African-American male on an 8x10 paper

that appeared to have been generated by a database. Petitioner further objects to the finding
that Mr. Moore believed the picture was of an inmate that Petitioner and Mr. Driver wanted
him to kill.
During the conspiracy trial, Mr. Moore testified that on December 6, 2014, he went |
to a KKK meeting that was attended by Driver, Newcomb and Petitioner. [R-6, page 415,
lines 5-25; page 416, lines 1-20]. At that meeting, Driver and Moran were standing together,
and both were about four or five feet away from Newcomb, when a photograph was
proffered to Moore. Petitioner told Moore that Driver had a situation and asked Driver to tell
 the story. [R-6, page 417, line 11, lines 19-25]. Driver did pull out a photograph, while
standing next to Petitioner, after Petitioner told him to tell the story. In response, Moore
“...asked them specifically what are you bringing this [the photograph] to me for.”
[émphasis supplied] [R-6, page 420, lines 4-7]. Obviously, an eight by ten inch photograph
does not have to be physically handled by more than one person at a time- that is, it is not an
unwieldly document. However, it was ¢lear to Moore that both Petitioner and Driver wanted
Moore to do sbmething to the person in the photograph that was presented to him. [R-6,
page 420, lines 9-25; page 421, lines 1-23]. Moore testified that when he took a look at the
picture, he saw “... a picture of an inmate.” [R-6, page 419, lines 13-19]. In response to a
question from Moore to Petitioner and Driver as to whether they wanted the person in the
photograph “six feet under,” Moore testified: “[t]hey look at each other and say yes.” [R-6,
page 422, lines 14-15, emphasis added]. Thus, both Petitioner and Driver wanted Moore to

see the photograph so Moore would know whom they wanted him to kill or at least harm.




There is substantial competen

paragraph 14. Accordingly, Petitione

t record evidence to support the findings of fact in

r’s Exception 4 hereby is rejected.

Petitioner’s Exception 5: Finding of Fact 17-

Petitioner claims that the finding that

Petitioner met with Mr, Newcomb and Mr. Moore at a

prearranged location and time for the

purpose of taking a drive to the area of Mr. Williams’

home is inaccurate.

The transcript of the January 3
that Petitioner had overslept and woul

Petitioner was going to be attending a

0, 2015 meeting starts with Mr. Newcomb mentioning
d be on his way. [R-11, page 1, lines 6-11]. Thus,

pre-arranged meeting among him, Mr. Moore and Mr.

Newcomb and he was concerned about running late. In fact, Petitioner apologized for

running late because the alarm clock ¢
16-22]. When Petitioner arrived to the

asked how long they were going to be

on his cell phone did not go off. [R-11, page 11, lines

> prearranged meeting with his co-conspirators, he

gone and then he said: “Let’s ride brother.” [R-11,

page 10, lines 16-23]. As the parties are getting into Newcomb’s vehicle, he specifically

asked if they were “... going to grab I

Thus, it is clear that Petitioner was aw

to do something to Mr. Williams. Wh

he had brought along and placing Mr.

shots of insulin, Petitioner asks if Mr.

1im, go grab him now.” [R-11, page 13, lines 1-8].

rare that they were going to go on a ride at least to try
1en Newcomb talks about setting up a fishing pole that
Williams beside it after giving Mr. Williams a few

Williams actually does go fishing since the staged

scene might appear suspicious otherwise. [R-11, page 15, lines 1-15]. Petitioner further

asks if Mr. Williams lives in “government subsidized housing” [R-11, page 16, lines 2-22].

The co-conspirators read off house numbers once they arrived at their destination and they




determined the location of house “219
lived after their January 30, 2015 car n
R-12, page 10, lines 1-3]. In response
Hearing, Petitioner testified he believe
Williams lived, even if he did not. [D(

There is substanﬁal competeht

17. Petitioner’s Exception 5 hereby is

» Thus, they did “kind of know” where Mr. Williams

ide. [R-6, page 488, lines 17-25; page 489, lines 1-3;

to a question from his own counsel at the DOAH

d that Mr. Newcomb and Mr. Moore knew where Mr.
DAH Hearing Transcript, page 47, lines 9-12].

evidence to support the findings in Finding of Fact

rejected.

Exception 6: Finding of Fact 18-

Petitioner argues this finding “mischa

iracterizes” the transcript of the January 30, 2015 car

Petitioner argues that the findin
working the night shift on January 30,
did not know when Driver would actua
entire relevant portion of the transcript
Petitioner whether Driver would be wo
affirmative. Newcomb concludes with
There is substantial competent evidenc
knowlédge of Driver’s work schedule
planning of the murder since there was
work schedule.

There is competent, substantial

ride

g that Petitioner made assurances that Mr. Driver was

2015 was incorrect. Petitioner argues that Petitioner

lly be working. However, Petitioner does not cite the
On page 19, lines 1-4 of R-11, Newcomb asked

rking that night. Petitioner responded in the

: “[h]e’ll be working at 6:00 o’clock tonight.” Id.

e to support a conclusion that Petitioner had

ind that the work schedule was important to the

a significant amount of discussion about Driver’s

evidence to support this Finding of Fact.

Accordingly, Petitioner’s Exception 6 hereby is rejected.
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Petitioner’s Exception 7: Finding of Fact 19-

Petitioner objects to the finding that Petitioner knew the purpose of the drive was to attempt

to kill Mr. Williams.

On January 30, 2015, before Betitioner joined Mr. Newcomb and Mr. Moore, Mr..
Newcomb héd discussed putting insulin in an ice chest since they did not want it to get
warm and thereby be ineffective. [R-11, page 5, lines 15-25]. Newcomb stated during the
drive with Petitioner in the car that he brought insulin to inject into Mr. Williams if the
opportunity presented itself. [R-11, page 13, lines 1-8]. Petitioner responded that “we
should send a message.” [R-11, page 13, lines 11-14]. Newcomb mentioné he has three
masks if they are able to capture Williams, take him to the river, and shoot him up wifh
insulin. [R-11, page 14, lines 14-23]. | The purpbse of the masks was to protect the co-
conspirators from the transmission of|any blood borne disease(s) because Pgtitioner noted
Williams was .. .hepatitis and aids and HIV.” [R-11, page 14, lines 24-25]. Petitioner
mentiohs if tﬁey warhlt to do a “complete disposal,” it will be necessary to “chop up the
body.” [R-11, page 15, lines 13-1 5‘].

Thus, there is substantial competent evidence to show that the drive was to provide
the opportunity to the co-conspirators, including Petitioner, to kill Mr. Williams if they
could do so without being observed. They took along a means by which to kill Mr.
Williams (i.e., insulin) and they brought along a means to protect themselves from any
communicable diseases that Mr. Williams had. The co-conspirators simply wefé not going

on a ride for solely observation purposes.

There is competent, substantial evidence to support the findings of fact in paragraph

19. Accordingly, Petitioner’s Exception 7 hereby is rejected.

11




Petitioner’s Ex

ception 8: Finding of Fact 19-

ow who Mr. Williams was or that he had a contagious

Petitioner claims Petitioner did not kng

Petitioner objects to the finding
infection or disease, because Petitioner
Petitioner did not know who Mr. Willi:
Peﬁtioner’s Exceptions 1 and 2, there i
show that Petitioner did know who Mr
Proposed Recommended Order states t
an inmate [Warren Williams] either by
everyone at the Facility probably heard
Petitioner agreed, under oath, that the t
that Petitioner responded in the affirma
Driv& had with Mr. Williams. [DOAH
21; R-6, page 1003, lines 1-25, p. 1004
either during the conspiracy trial or the
knew about the altercation, he had no i
altercation with Mr. Driver. In fact, Pe
ride, either Mr». Moore or Mr. Newcom
they were in the truck and on their \;vay
[DOAH Hearing Transcript, page 46, li

Proposed Recommended Order, paragr

disease.

that Petitioner knew Mr. Williams had a contagious
states that based on the testimony of a federal agent,
ams was. However, as stated on the response to
s substantial competent evidence in the reéord to
Williams was. Paragraph 17 of Petitioner’é own
hat: “Moran found out about an assault on Driver by -
Driver telling Moran or by just hearing about it as
about it.” Further, during the DOAH hearing,
ranscript from his conspiracy trial sets forth the fact
tive when asked if he knew about the fight Mr.
Hearing Transcript, p. 55, lines 18-25; p. 56, lines 1- -
, lines 1-3; page 1036, lines 20-24] At no point
DOAH hearing did Petitioner state that while he
dea as .to the identity of the inmate involved in the
titioner testiﬁéd that, during the January 36, 2015 .car
b brought up the name of Warren Williams when
.to look for Warren Williams and to perhaps kill him.
nes 24-25; page 47, lines 1-2; see also, Petitioner’s

aph 37]. The best evidence as to what Petitioner -

12




knew or did not know would come from Petitioner himself, not what someone else, such as

Federal Agent Vaughn, thought Petitioner knew or did not know.

Further, the SBA cannot reweigh evidence since this evidentiary matter is within the
purview of the ALJ. See, Belleau v. Dept ofEnvironmental Protection, 695 So.2d 1305,
1307 (Fla. 1" DCA 1997); Maynard v. Ungmployment_Appeals Comm., 609 So.2d 143, 145‘ '
(Fla. 4" DCA 1993). |

In addition, there is record evidence showing that Petitioner and his purported co-
conspirators did believe Mr. Williams had a contagious medical condition.v Mr. Driver
referred to Mr. Williams as being “dirty” and stated that Mr. Williams tried to pass on that
condition to him. [R-13, page 2, lines 13-24]. Petitioner stated during a conversation on
January 30, 2015 with Mr. Moore and Mr. Newcomb that Mr. Williams was “Hepatitis and
aids and HIV.” [R-11, page 14, lines 24-25].

There is competent, substantial evidence in the record to support this Finding of

Fact. Accordingly, Petitioner’s Exception 8 hereby is rejected.

Petitioner’s Exception 9: Finding of Fact 22-

Petitioner objects to the finding that Petitioner agreed to pull Mr. William’s photo from the

prison database.

After it was clear that the co-conspirators were not going to see Mr. Williams during
the January 30, 2015 car ride, Mr. Newcomb indicated that he wanted to get a picture of VMr.
Williams and asked Petitioner to “...go to work and pull up his recent picture when he got
out of the pen.” [R-12, page 10, lines 15-18]. While Petitioner may not have actually pulled

up Mr: Williams’ picture at work, he acknowledged he would be willing to do so if needed.

13




The finding that Petitioner agre
Petitioner’s place of work data base is ¢

Accordingly, Petitioner’s Exception 9 1

Petitioner’s Exc

Petitioner argues the findings that Peti

ed to pull up Mr. Williams’ photograph from
supported by competent, substantial evidence.

ereby is rejected.

eption 10: Finding of Fact 30-

tioner offered to bring along a gun on the January 30,

2015 ride, offered advice on how to se

t up an attack on Mr. Williams and to dispose of Mr.

Williams’ body

are distortions of the transcript.

When Petitioner met with Moot
needed anything. Moore responded, “[
some things and we got something put
millimeter gun that had been borrowed

would be needed. Petitioner had the we

e and Driver right before the car ride, he asked if he
tThat’s up to yoﬁ, entirely up to you. Um He’s got
together so--.” Petitioner pulled out a nine-

by a co-worker, and inquired whether such an item

apon and would bring it along if reqﬁested. Thus,

Petitioner did offer to bring along the gun. [R-11, pages10, lines 5-21]. When the car ride

was going on, Newcomb told the group
of insulin (that had been placed in a cot
and set up a fishing pole. Petitioner ask
whether Williams actually did fish “ma
suspicious otherwise. [R-11, page 15, 1
wanted to do a “complete disposal” of ]
body.” [R-11, lines 13-15].

There is substantial competent ¢

when the record evidence is viewed as

that they could grab Williams, give him some shots
oler so it would not spoil), place Williams by a river
ed if Williams does go fishing and indicated that
tters” because the placement of Williams would look
ines 1-15]. Petitioner then noted if the group had

Mr. Williams’ body, they would have to “chop up the

svidence to support the findings in paragraph 30,

a whole, rather than picking out certain words and

14




phrases of testimony. See, McDonalg

579 (Fla. 1®* DCA 1977). According]

{v. Dep’t of Banking & Finance, 346 So.2d 569, 578-

y, this exception hereby is rejected.

Petitioner’s Exception 11: Finding of Ultimate Fact 37-

o

ealize a profit, gain or advantage from his conduct

Petitioner argues that he did not 1

Petitioner claims there is noth|
“informant Moore” was going to kill
Driver.

However, testimony of Mr. M
December 6, 2014, Petitioner and co-
has told him they wanted Williams “s
transcript of the conversations among
January 30, 2015 car ride shows that ]
with Mr. Newcomb and Mr. Moore as
such as overdosing him with insulin a
Williams’ body, and removing Mr. W
page 18, lines 1-3]. Further, Petitione
should “send a message.” [R-11, page
Moore he wanted to “stomp [Mr. Wil
bitten him and he therefore had to end
was “dirty.” [R-13, page 2, lines 14-2
done to Driver, and how Driver felt at
to engage in the murder or attempted

protect Driver from suspicion, Petitio

ing in the record to reflect that the Petitioner knew

Mr. Williams or that he wanted camaraderie from Mr.

oore during the conspiracy trial indicated as early as
conspirator Newcomb had approached Mr. Moore and
ix feet under.” [R-6, pages 415-422; page 456]. The
Petitioner, Mr. Moore and Mr. Newcomb during the
Petitioner was a willing participant in the discussions

5 to the available methods for killing Mr. Williams,
nd laying him face down in the river, chopping up Mr.
illiams’ “thinking cap.” [R-11, page 14, lines 1-21;

r told his alleged co-conspirators that the murder

13, lines 11-14]. On February 16, 2015, Driver told
liams’] larynx closed” because Mr. Williams had

lure nine months of blood work because Mr. Williams
5; page 3, lines 1-22]. Because of what Williams had
yout what had happened to him, Petitioner Was willing
murder of Mr. Williams. [R-11; R-12; R-14]. To

ner and his alleged other co-conspirators ensured that

15




they knew Driver’s work schedule so
to effectuate the murder of Williams.
trying to effectuate the murder of Mr.
suspected would cause Petitioner to v
officer. [DOAH Hearing Transcript, §

On March 19, 2015, when Mo
it appear as if Mr. Williams had been
crime. Petitioner indicated he was hay
verified that the murder was a group
[Moore] and Brother Thomas [Driver

Thus, there is substantial comj
Mr. Moore to be involved with the my
had done to his acquaintaﬁce, Driver,
message” presumably to other inmate
officer, they might end up harmed or

Accordingly, Petitioner’s Exc

Petitioner’s Except]

Petitioner objects to the statement th:

that Mr. Driver would have an alibi if they were able
[R-11, page 19, lines 1-4]. Petitioner’s conduct in

Williams and in trying to ensure Driver would not be

iolate the oath he took as a sworn law enforcement

vage 59, 22-25; page 60, lines 1-11].

ore showed Petitioner a staged photograph that made

murdered, Petitioner expressed gratification from the

opy with the murder and how it played out. He also

effort. Petitioner stated that: “[t]his was me, you

] and I guess Charles [Newcomb]. [R-17, pages 2-3].
petent evidence from the record that Petitioner wanted

urder of Mr. Williams because of what Mr. Williams

and that Petitioner wanted the murder to “send a
s that if they took similar action against a corrections
dead.

eption 11 hereby is rejected.

jon 12: Finding of Ultimate Fact 38:

at he used the rights, powers, privilege and knowledge

to facilitate the ¢

rrime for which he was convicted.

Petitioner knew Driver and N¢
officers that either were working, or h

alleged conspiracy. As noted above in

Moore he wanted to “stomp [Mr. Wil

>wcomb from work. They all were correctional
ad worked, at the same prison at the time of the
| response to Petitioner’s Exception 11, Driver told

liams’] larynx closed” because Mr. Williams had

16




bitten him when Mr. Williams was incarcerated and, therefore, Driver had to endure nine
months of blood work because Mr. Williams was “dirty.” [R-13, page 2, lines 14-25; page 3,
lines 1-22]. Because of what Williams had done to Driver, and how Driver felt about what

had happened to'him, Petitioner was Willing to engage in the murder or attempted murder of

Mr. Williams with his alleged co-conspirators. [R-1 1; R-12; R-14]. To protect Driver from
suspicioh, Petitioner and his alleged other co-conspirators ensured that they knew Driver’s
work schedule so that Mr. Driver would havé an alibi if they were able to effectuate the
murder of Williams. [R-11, page 19, lines 1-4].

Mr. Newcomb had asked Petitioner to obtain a recent picfure of inmate Williams so
they could be sure they were attempting to kill the correct individual. Newcomb told
Petitioner to go to work and “...pull u hivs recent picture when he got out of the pen.” [R-

12, page 10, lines 15-18]. While Petitioner may not have actually pulled up Mr. Williams’

picture at work, he acknowledged he would be willing and able to do so if needed.
Petitioner and his co-conspirat: ‘r's knew personal medical information about Mr.
Williams from the fact of their employment. This knowledge facilitated their commission
of the crime since they knew to take precautions so that thesl would not be infected if they
succeeded and the killing was bloody. This confidential medical information is not
something to which the general public, including members of the KKK, would have access.
When Petitioner went on the January 30, 2015 ride with Moore and Newcomb, Mr.
Newcomb stated he had three niasks if they could “grab” Williams. Petitioner stated in
response: “[blecause you know he’s —he’s Hepatitis and aids and HIV.” [R-11, page 14,

lines 4-25]. Later, Petitioner mentioned that when he had told Newcomb the other day about

removing Williams’ “thinking cap” he was concerned as there would be a lot of blood and
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Williams was “hepatitis C.” [R-11, pa
DOAH Hearing that, as a correctional
and bitten, and that such types of attac
Hearing Transcript, page 44, lines 2-1
tuberculosis and had to “;.. take the c(
that whenever a corrections officer is ;
transported to the hospital.” [R-6, pag
employer would have an obligation to
that inmates have and that could be pa
take appropriate precautions and get ti
undergo treatment for hepatitis after h
Driver and the other corrections office
24).

Accordingly, there is substanti

rights, powers, privilege and knowled;

As such, Petitioner’s Exception 12 her

Petitioner’s Excepti

Petitioner objects to the finding

crime for which he was convicted.

Petitioner emphasizes the testit

question as to whether the crime of co

Petitioner’s and Mr. Driver’s employn

22]. That question coﬁld mean anythit

ge 18, lines 1-3]. Petitioner had testified during the

officer, he had been physically attacked, spit upon

ks were ... an every day occurrence.” [DOAH

3]. Petitioner testified that he had been exposed to
pcktail. [R-6, page 1002, lines 14-16]. Petitioner noted
attacked, the officer may have a physical or be

e 1002, lines 20-24]. Thus, it would seem that their

let them know of any contagious medical conditions
ssed on to the corrections officers so that they could

mely, effective treatments. In fact, Driver did

aving been bitten by Williams. The hospital told

rs that Williams was “dirty.” [R-13, page 2, lines 12-

al competent record evidence that Petitioner used

oe to facilitate the crime for which he was convicted.

eby is denied.

on 13: Finding of Ultimate Fact 33-

o of a nexus between his public employment and the

mony of two federal FBI agents in response to a
nspiracy to commit murder had “anything to do with”
nent. [See, Petitioner’s Exhibit 6, page 81, lines 13-

ng- that is, it could mean whether the specific duties
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of their DOC employment involved activities that could ultimately lead to conspiracy to
commit murder. The testimony was not unequivocal. When asked if the co-conspirators
utilized their employment to assist the criminal activity, Agent Campbell replied: “Not
speciﬁcally;” [P-6, page 81, lines 13-16]. When asked if the conspiracy was related to KKK
activities, the response was: “I guess you could say that.” [P-6, page 81, lines 17-22]. The
agents never were asked to respond to the question as to whether a criterion of the Florida
forfeiture statute was met by Petitioner’s actions; namely, whether Petitioner’s alleged crime
was committed “through the use or attempted use of the power, rights, privileges, duties, or
position of his ... public office or employment position.” See, Séction 112.3173(2)(e)6.,
Florida Statutes.

Petiti‘oner never qualified either federal agent as an expert on Florida law, and
especially on the forfeiture statute, Section 112.3173, Florida Statutes. The affidavit of
Agent C;lmpbell stated that he engages in the “prevention, detection, investigation or .
proseéutions of Federal criminal law” and further for “enforcing Federal Crirrﬁnal Statutes
under the jurisdiction of the FBL.” [R-1, page 1, emphasis added]. |

Petitioner argues that the transcript of the January 30, 2015 car ride simply showed
some “tough talk” among a “bunch of guys” and that there was no real plan to kill Williams
[DOAH Hearing Transcript, page 53,/13-25; page 54, linés 1-4; page 62, lines 6-25].
However, Petitioner admitted that he knew that particular car ride was connected to
something that his co-conspirators wanted to do to Warren Williams. [DOAH Hearing
Transcript, page 46, lines 24-25; page 47, lines1]. During that car ride, Petitioner and Mr.
Newcomb specifically discussed how|the murder of Mr. Williams could be effectuated, such

as by overdosing him with insulin, placing him face down in the river and staging the scene
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to make it appear as if Mr. Williams

Williams’ “thinking cap;” or by “cho

had a medical event while fishing; or by removing Mr.

pping up” Mr. Williams’ body. [R-11, pages 14-15;

page 18, lines 1-3]. A cooler containing insulin and some needles was brought along to use

in the murder if the opportunity prese
the murder. [R-11, page 5, lines 15-2
because Mr. Williams may have had
and his co-conspirators only knew be
conspirators took the precaution of bs
killing was bloody. [R-11, page 14, li

The reason expressed by Petit
Williams was to “send a message” si
attempted to transmit a disease to Mr;
Driver because of his employment as
Petitioner worked. [DOAH Hearing 1

Petitioner argues that Mr. Wil
conspiracy to commit murder took pl

that Petitioner and his co-conspirator

and to conceal the murder in the prisc

corrections officers in the same facili

Conduct, it is likely at least some of {,

the murder of Mr. Williams by Petiti

report an attempted murder at the fac

Conduct]. It should be noted, though

nted itself, as well as a fishing pole to aid in staging

5; page 7, lines 8-25; page 8, lines 1-4]. In addition,

one or more blood-borne diseases, a fact that Petitioner
cause of Mr. Williams’ incarceration, the co-

ringing along masks to protect them from disease if the
nes 22-25].

ioner during the car ride for the attempt to kill Mr.

nce Williams, while incaréerated, attacked and

Driver. [R-11, page 13, lines 11-14]. Petitioner knew
a corrections officer at the same facility at which
[ranscript, pages 54 and 56].

liams was not incarcerated at tﬁe time the alleged

ace. However, at a minimum, it would violate the oath
5 took as corrections officers to murder a prison inmate
n facility. Also, due to the presence of other

ty, all of whom took an oath under the DOC Code of
he other corrections officers would have tried to stop
yner and his co-conspirators and would be obligated to
ility. [Recommended Order, Endnote 2, DOC Code of

, that while Mr. Williams was not an inmate at the time
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the co-conspirators plotted his murder,
paragraph 8].

While Petitioner again argues tt
member of the KKK, the ALJ found in
Petitioner was a member of the KKK o
group, “... has no bearing on whether
specifically had testified that he was no
belonged is not a racist organization. [I

The SBA cannot reweigh evidel

purview of the ALJ. See, Belleau v. Dej
1307 (Fla; 1** DCA 1997); Maynard v.
(Fla. 4™ DCA 1993). The ALJ had the t
she formulated her Recommended Ordg
hearing and the testimony of Petitioner

the findings in paragraph 33. Accordin

Petitia

Petitioner objects to Findings of Fact

he was under DOC supervised release. [R-1,

1at the attempted killing was a private matter by a

Endnote #4 of her Recommended Order that whether

r a racist, and whether the KKK is a white supremacy

he violated section 112.3173(2)(e).” Petitioner

t a racist and that the KKK chai)ter to which he

DOAH Hearing Transcript, page 64, lines 3-20].

nce since this evidentiary matter is within the

pt of Environmental Protection, 695 So.2d 1305,

Unemployment Appeals Comm., 609 So.2d 143, 145

estimony of the two federal agents available when

er as well as all other documents produced during the
There is substantial competent evidence to support

g, this exception hereby is rejected.

ner’s Exception 14:

the extent such findings set forth a

8,14, 16, 17, 19, 20, 22, 23. 24, 27, 28. 29 and 30 to

ny knowledge the Petitioner had concerning Mr.

Williams.

Petitioner makes the statement there is no evidence to support any findings that

imply Petitioner knew Williams, what he knew about Mr. Williams and when he knew it.

However, as discussed previously, in th

there is substantial competent evidence

e response to Petitioner’s Exceptions 1, 2 and 8§,

in the record, using Petitioner’s own testimony, to
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show Petitioner did know who Mr. Williams is, that Mr. Williams was an inmate at the
correctional facility at which Petitioner and his fellow co-conspirators were employed and .

that Mr. Williams was involved in an altercation with Mr. Newcomb, one of Petitioner@%c?o- o

SN

conspirators.

Accordingly, Petitioner’s Exception 14 hereby is denied.
) A
Argument ' “%%
The statements contained in the first two paragraphs of Petitioner’s “Argument” &
have been addressed in the various responses to Petitioner’s fourteen enumerated exceptions
and will not be re-addressed here.
Petitioner then states that his|case is “analogous” to the case Rivera v. Board of Tm&tees of
the City of Tampa’s General Employment Retirement Fund, 189 So.3d 207 (Fla. 2d DCA 2016).
Presumably, this legal argument is intended to apply to the fourteen enumerated exceptions.
Petitioner states that, as in Rivera, the record evidence in his case “... is replete with
misstatements of the record, speculation and impermissible stacking of inferences regarding what
Petitioner knew or didn’t know, when he did or did not know it, about whom and what
information, if any, he obtained from his employment at DOC.”
However, such reliance on Rivera is misplaced as the facts and circumstances involQed in
Rivera are vastly different from those involved in the instant matter.
Rivera involved a public employee of a city’s Wastewater Department who pled
guilty to unlawful sexual contact with minors. The conduct allegedly occurred on city-
owned property. There was no evidence that any of the minors allegedly abused by Mr.
Rivera were children of his co-workers. Further, ‘there is no evidence that any of the duties

and responsibilities of Mr. Rivera’s public position involved the care and custody of minors.
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The case held that Mr. Rivera did not ¢
use of his powers, rights, duties or posi

offense(s) and Mr. Rivera’s public posi

An émployee of a city wastewa
virtue of his public position. No duties
interacting with, protecting or superiSJ
entrust minors to his oversight and care
wastewater treatment facilities. Contras

which Petitioner was a guard at a prisot

ommit the offense(s) through the use or attempted

tion—that is, there was no “nexus” between the

tion. Id. at211.

ter department does not have access to minors by

ege e

ng minors. Such an individual’s employer does not

. Minors are not ordinarily present at city

st that situation to that of the instant situation in

n in which Mr. Williams had been physically present

as an inmate and at which Petitioner’s acquaintance, and alleged co-conspirator, was

attacked. Petitioner testified that his jo

duties at the correctional facility were the “[c]are,

custody and control of inmates.” [DOAH Transcript, page 43, lines 18-20].

The court in Rivera noted that there was no non-hearsay evidence proffered that

would prove Mr. Rivera’s crimes occurred on city property. As noted previously, such proof

as to where the crimes occurred was critical to finding that forfeiture would be appropriate,

as it was the only link between the alleged crimes and Mr. Rivera’s public employment.

In the instant situation, there w
conversations between Petitioner and h
individuals had concerning an orchestr:

had been in the exact same corrections

s testimony produced as well as recordings of
is co-conspirators, that showed the interactions these
ated retaliation against an inmate, Mr. Williams, who

facility where the co-conspirators worked or had

worked. One of the co-conspirators had been attacked in that facility by Mr. Williams and

perhaps was infected with a communic

able disease carried by Mr. Williams. While
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Petitioner argues that no action to harm Mr. Williams was attempted while Mr. Williams

was an actual inmate, Mr. Williams

murder by Petitioner and his co-cons

It might have been difficult fi
murder or attempted murder of an ins
had worked. However, just because
employer’s premises, does ‘ndt mean
been numerous cases that have fqunc
employment to require forfeiture wh
employee’s actual place of employm
Administration, Case No. 2013-2912
affirmed, Case No. 1D15-468, 175 S

situation in which a public school tea

fifth grade students that the student

P

was on supervised release when the plotting of the

pirators occurred. [R-1, paragraph 8].

pr Petitioner and his co-conspirators to carry out a
mate at the correctional facility at which they worked or

the conspiracy to commit murder occurred off the

that forfeiture would not be appropriate. There have

| a sufficient nexus between the crime and public
cre the specified offense did not occur at the public

ent. For example, Michael Lander v. State Board of

Final Order issued January 5, 2015; per curiam

0.2d 289 (Table), (Fla. 1* DCA 2015), involved a

cher, Mr. Lander, convinced the mother of one of his

eeded significant tutoring and that it would be better if

the child lived with him and his wife at their home during the tutoring sessions. Once the

child moved into his home, Mr. Lander resigned his public position and began sexually

abusing the child. The Final Order found that because Mr. Lander used his public

employment to gain access to the stu
felonies of Sexual Activity while in (

the public employment and the crime

Charles Bullock v State Boar
Final Order issued, December 10, 20

S0.3d 352 (Table), (Fla. 1% DCA 201

ent and to aide in the commission of the charged

Custodial Authority, there was sufficient nexus between

committed.

d of Administration, DOAH Case No. 14-2616, SBA
14; per curiam affirmed, Case No. 1D14-5806, 177

5) involved a situation in which a deputy sheriff with

24




the Sheriff’s Civil Process Unit routinely met other deputies in a shopping mall for the
convenience of the unit to discuss business. The deputies received full compensation for

these meetings. The meetings were located near a food court bathroom that Mr. Bullock

frequented and utilized to engage in the sexual abuse of a minor who spent time in the mall

after schbol while waiting for his mother to end her workday. Because Mr. Bullock
received full compensation and benefits and was able to use the regularly-scheduled
business meetings required of sofneo e in his position as an oppoftunity to go to the
shopping mall in his patrol car to have access to a minor who was also at the mall at or
about the same time as the meetings were occurring, Mr. Bullock was found to have used
the power, rights and privileges of his particular positon with the Sheriff’s office to realize
the personal gain, benefit or advantage of sexual gratification. Thus, a sufficient nexus was
found to have existed between Mr. B llpck’s public employment and the offense

committed.

Maradey v. State Board of Administration, DOAH Case No. 13-4172, 2014 WL

212169 (Recommended Order, Fla. Div. Admin. Hrgs.‘J anuary 16, 2014), adopted by the
SBA Final Order issued April 4, 2014, 2014 WL 1391038, involved the situation in which a
bus driver of Miami-Dade Transit (“MDT”) solicited her fellow bus drivers to engage in
insurance fraud by having treatments |at a clinic located near fheir place of employment and
by receiving kickbacks from, and referring others to, that clinic for money. While the actual
crime of insurance fraud occurred away from Maradey’s place of employment, the
Administrative Law Judge found that “but for” Maradey’s public employment, she

“...would not have become involved in the criminal activity to which she pled guilty/nolo

éontendere, and she would not have had access to, or enjoyed relationships with, the other
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MDT employees whom she recruited as part of her engagement in the criminal activity”

(i.e., insurance fraud and patient brokering).

In this matter, Petitioner conspired to commit murder to retaliate against an inmate
for an altercation that occurred at the correctional facility at which Petitioner worked. ;

Petitioner wanted the inmate killed to “send a message.” [R-11, page 13, lines 11-14].

Based on record evidence, the ALJ specifically stated that “[w]hether Petitioner was
racist or a member of the KKK, or whether the KKK is a white supremacy group is
irrelevant and has no bearing on whether he violated section 112.3173(2)(e).”

[Recommended Order, page 23, Endnote #4].

There is competent substantial evidence is sufficient to establish a nexus between the
offense(s) to which Petitioner pled and Petitioner’s public employment. As such, the
| requirements of Section 112.3173(2)(€)6., Florida Statutes, are satisfied, and Petitioner’s

rights and benefits under the FRS Investment Plan must be forfeited. :
FINDINGS OF FACT

The State Board of Administration adopts and incorporates in this Final Or&:éﬁihe

Findings of Fact set forth in the Recommended Order as if fully set forth herein. 5, | t:}
2w

CONCLUSIONS OF LAW

The Conclusions of Law set forth in paragraphs 39 through 51 of the Recommended

Order are adopted and are specifically incorporated by reference as if fully set forth herein.

26




The Conclusions of Law set
hereby are modified to correct some

52. In Zeh,, Petitioner comm:

conduct would stop the affair between his wife and the victim of his crime, and save his marriage.

Such personal benefits obtained whil
profits and intended benefits chapter|
So.3d at 1282. [The Recommended
forfeiture statute and similar statutes
constitutes personal gain.” Bollone 1
Recommended Order, October 19, 2
DMS-11-0124, December 22, 201 1,
photograph of Mr. Williams’ body, i

and that he also may have benefitted

forth in paragraph 52 of the Recommended Order
typographical errors, to read as follows:

itted his crime for passion, not money; he believed his

e employed as a law enforcement officer “are the types of
112 was enacted to prohibit.” Id. citing Bollone, supra, 100
order in Bollone noted that: “In]Jumerous heaﬁngs under this
have consistently coﬁcluded that sexual gratification

. Dept. of Mgmt. Servs., DOAH Case No. 11-3274,

D11, page 20, paragraph 78, citations omitted; Final Order
2011 WL 6917641]. Here, based on his reaction to the

t is reasonable to infer that Petitioner received gratification;

in his relationships with Mr. Driver and Mr. Newcomb.

The State Board of Administration adopts and incorporates in this Final Order the

Conclusions of Law set forth in para

herein.

graph 53 of the Recommended Order as if fully set forth

54. The case name “Maryland v. Dep’t of Mgmt. Servs.. Div. of Ret.” set forth in

Conclusion of Law 54 hereby is corr

ected to read: “Marsland v. Dep’t of Mgmt. Servs., Div. of

Ret.” The remainder of Conclusion of Law set forth in paragraph 54 remains unchanged.

The Conclusions of Law set forth in paragraphs 55 through 59 of the Recommended

Order are adopted and are specificall

y incorporated by reference as if fully set forth herein.
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The Recommended Order (E
modified above. Petitioner was a pu
to his retirement and that, therefore,
possessed by virtue of his Florida Re
the amounit of his accumulated emplc

employment.

Any party to this proceeding
pursuant to Section 120.68, Florida S
to Rule 9.110, Florida Rules of Appe
Administration in the Office of the G
Hermitage Boulevard, Suite 100, Tal
Notice of Appeal accompanied by the
Court of Appeal. The Notice of App

the Final Order is filed with the Clerk

DONE AND ORDERED this

ORDERED

xhibit A) is hereby adopted in its entirety, except as

blic employee convicted of a “specified offense” prior

Petitioner has forfeited all the rights and benefits he

tirement System Investment Plan account, except for

yyee contributions as of the date of his termination of

has the right to seek judicial review of the Final Order
tatutes, by the filing of a Notice of Appeal pursuant
llate Procedure, with the Clefk of the State Board of
eneral Counsel, State Board of Administration, 1801
lahassee, Florida, 32308, and by ﬁling a copy of the

e applicable filing fees with the appropriate District
eal must be filed within thirty (30) days from the date

¢ of the State Board of Administration.

5!’d day of July, 2018, in Tallahassee, F lorida. :

STATE OF FLORIDA
STATE BOARD OF ADMINISTRATION

Lol L

Daniel Beard ‘
Chief of Defined Contribution Programs
State Board of Administration

1801 Hermitage Boulevard, Suite 100
Tallahassee, Florida 32308

(850) 488-4406
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FILED ON THIS DATE PURSUANT
SECTION 120.52, FLORIDA STATU!

TO
I'ES

WITH THE DESIGNATED CLERK OF THE
STATE BOARD OF ADMINISTRATION,

RECEIPT OF WHICH IS HEREBY

ACKNOWLEDGED.

Tina Joanos,
Agency Clerk

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing Final Order -
was sent by electronic mail to robert@robertarushpa.com and by UPS to Robert A. Rush,

Esq., Counsel for Petitioner, Robert A.

Rush, P.A., 11 SE Second Avenue, Gainesville,

Florida 32601; and by email transmission to Brian Newman, Esq.
(brian@penningtonlaw.com) and Brandice Dickson, Esq., (brandi@penningtonlaw.com) at

Pennington, Moore, Wilkinson, Bell &

Dunbar, P.A., P.O. Box 10095, Tallahassee, Florida

32302-2095, this ¢ 3[ d day of July, 2018.

Ruth A. Smith

Assistant General Counsel

State Board of Administration of Florida
1801 Hermitage Boulevard

Suite 100
Tallahassee, FL. 32308
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